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PER ANNAPURNA GUPTA, ACCOUNTANT MEMBER: 

 

This  appeal  has been f i led  by  the  Revenue  aga inst  the  

order passed by the  Commiss ione r o f  Income Tax (Appeals ) -2  

Chandigarh [here ina f ter  re ferred to  as  CIT(A )  ]   u/s  250(6)  o f  

the  Income Tax Act ,  1961 (  here inaf ter  re fer red to  as  'Act ' )  

dated 29.08.2018,pertaining  to  Assessment  Year (A.Y )  2015-

16.  

2. The  sol i tary  issue  in  the  present  appeal  re la tes  to  

addi t ion  made o f  share  premium rece ived by the  assessee  

amount ing  to  Rs.  13,90 ,45,530/- ,u/s  56(2) (v i ib )  o f  the  Act ,  
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on account  of  the  same be ing   excess    cons iderat ion 

rece ived   over  and above  the  Fa ir  Market  Value  of  shares  

i ssued,   

3 .  Br ie f  facts  re lat ing  to  the  case  are  that  dur ing the  

impugned A.Y i .e ,  2015 -16 ,  the  assessee  company had 

a l lot ted  2,35,667 equi ty  shares o f  face  va lue  of  Rs  100 each 

at  a  premium o f  Rs 590/-  per  share .  Dur ing assessment  

proceedings  the  Assess ing  Off icer  (AO)  asked  the  assessee  to  

prov ide  the  valuat ion of  the  shares  as  per  the  book value  and 

fa i r  marke t  value  as  on 31.03.2014 and prov ide  the  

just i f i ca t ion  for charg ing  the  exorbi tant  share premium in  

terms o f  sect ion 56 (2 ) (v i ib ) .  The assessee  contented  that  the  

share  appl i cat ion  money had not  been rece ived in  the  

re levant  prev ious  year  and therefore  the  prov is ions  o f  sec t ion  

56(2 ) (v i ib)  were  not  app l i cable  to  the  case  of  the  assessee .  

The  AO was o f  the  op in ion that  as  per  the  Company's Act ,  

any amount  rece ived and he ld pursuant  to  an o f fer  made  in  

accordance  with  the  provis ions  o f  the  Ac t ,  towards  any 

subscr ip t ion  to  any secur i ty  inc lud ing share  appl icat ion 

money or  advance  towards  a l locat ion o f  secur i t ies  pending  

a l lotment,  so  long as  such amount is  appropr ia ted only  

against  the  amount  due  on al lo tment  of  secur i t ies  appl ied  for  

shal l  be  in nature  o f  a  Depos i t .  The  AO noted  that  i t  is  only  

in  the  f inancia l  year  re levant to  the  assessment year   under  
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re fe rence  that  the  i ssue of  shares  had taken p lace  and 

hence ,  the  cause  o f  act ion had arisen  in  the  re levant  per iod 

under cons iderat ion.   The  AO stated  that  the  exp lanat ion to 

sect ion  56(2)  (v i i  b )  a lso  mandated  that  the  fa i r  market  value  

o f  shares  shal l  be  the  value  on the  date  o f  issue  of  shares.  

Accord ingly,  the content ion o f  the  assessee  was re jec ted  and 

the  fa i r  marke t  va lue ,  in accordance with Rule  l l (U ) (b )  o f  the  

Income Tax Rules ,1962,  was worked out to  Rs  7.92  per  share  

and the  assessee  was requi red to  show cause  why the  share  

premium of  Rs 13,90,95 ,530/- ,represent ing  excess  

cons iderat ion of  the  i ssue pr ice  o f  the  shares above  the  fa i r  

market  value  of  the  shares,  be  not  t reated as  the  income o f  

the  assessee  f rom other  sources  by  invoking  the  prov is ions 

o f  sect ion 56(2) (v i ib ) .  The  assessee  furn ished de ta i led  reply  

in  response  to  the  show cause not i ce .  but  the  same was 

re jected  by the  AO.  The AO re jected the  valuat ion done  by  

the  assessee  g iv ing  detai led reasoning in  paras  5  of   h is  

order  whi le  do ing  so  and he ld  that  the  prov is ions of  sect ion 

56(2 ) (v i ib)  were  c learly  appl icab le  to  the  assessee 's  case .  

Va luat ion  was done  in  accordance  wi th Rule  1 l (U) (b )  o f  the  IT 

Rules and the  share  premium o f  Rs  13,90,45,530/-  

represent ing  excess  considerat ion of  the  issue price  o f  the  

shares  above  the  fa i r  market  value  of  the  share  was  added as  
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income f rom othe r sources  to  the  re turned income  o f  the  

assessee .  

4 .  The  matter  was carr ied in appea l  be fore  the  ld .  CIT(A )  

where  detai led submissions were  made  by the  assessee  

chal leng ing the  add i t ion made on the  ground that  the  

Sect ion 56 (2 ) (v i ib )  was invoked on the rece ipt  o f  

cons iderat ion aga inst  issue  of  shares  and since  the  assessee  

had not  rece ived  amounts  in  the  impugned year  but  in  the  

ear l ier  years ,  no  add it ion cou ld be  made under the  re levant  

Sect ion.   Re ference  was made both to  the  provis ions of  the  

Sect ion as  we l l  as to  the  ru les  for  comput ing  the  excess  

share  premium rece ived as prescr ibed  under  the  Income Tax  

Rules,  1962 i .e .  Rule  11(U) (a)  to  the  e f fect  that  both  Sect ion 

and the  Rule  when read  toge ther ,  i t  was evident  that  the  

rece ip t  o f  share  capi ta l  was the  t r i gger  for  invok ing the  

prov is ions  of  Sect ion  56(2 ) (v i ib ) .   The  ld .  CIT(A ) ,  a f ter  

cons ider ing  the  submissions o f  the  assessee  and the  

assessment  order  passed ,  agreed wi th the  content ions o f  the  

assessee  that  the  Sect ion  was invoked in  the  year  o f  rece ipt  

o f  cons iderat ion  and s ince  in  the  present  case ,  no 

cons iderat ion was rece ived in  the  impugned year ,  the  

addi t ion  made  by  the  AO was he ld  not  susta inable  under  law.   

He,  accord ingly,  d irec ted de le t ion of  the  addi t ion made.   The  
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re levant  f ind ing o f  the  ld.  CIT(A )  at  para  7.3 of  h is  order  is  

as  under  :  

7.3    I have considered the submissions of the appellant and 
perused the assessment order. The main contention in this case 
is whether the provisions of section 56(2)(viib) are applicable in 
the impugned assessment year or not. 

Section 56(2) (viib) of the Act, inserted in the statute by the 
Finance Act, 2012 w.e.f. 01.04.2013, provides that if a company 
in which public is not substantially interested, issues shares at 
premium to any person being a resident, the excess of the 
aggregate consideration received for such shares over-the fair 
market value thereof would be taxable as "income from other 
sources ". 
 

The aforesaid clause (viib) to section 56(2) of the Act is 
reproduced hereunder for ready reference: 

 

Income from other sources. 
56(1) Income of every kind which is not to be excluded 
from the total income under this Act shall be chargeable 
to income-tax under the head "Income from other 
sources", if it is not chargeable to income-tax under any 
of the heads specified in section 14, items A to E. 
 ……………………. 

 

56(2) In particular, and without prejudice to the 
generality of the provisions of sub-section (I), the 
following incomes, shall be chargeable to income, tax 
under the head "income from other sources" namely :- 

…………………….. 
(viib) where a company, not being a company in which the 
public are substantially interested, receives, in any 
previous year, from any person being a resident, any 
consideration for issue of shares that exceeds the face 
value of such shares, the aggregate consideration received 
for such shares as exceeds the fair market value of the 
shares: 

Provided that this clause shall not apply where the 
consideration for issue of shares is received— (i) by a 
venture capital undertaking from a venture capital company 
or a venture capital fund: or (ii) by a company from a class 
or classes of persons as may be notified by the Central 
Government in this behalf. 

Explanation.- For the purposes of this clause,— 
(a) the fair market value of the shares shall be the value— 
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(i) as may be determined in accordance with such 
method as may be prescribed; 
or 
(ii) as may be substantiated by the company to the 
satisfaction of the Assessing Officer, based on the 
value, on the date of issue of shares, of its assets, 
including intangible assets being goodwill, know-how, 
patents, copyrights, trademarks, licences, franchises 
or any other business or commercial rights of similar 
nature, whichever is higher; 
 

(b) "venture capital company", "venture capital fund" 
and "venture capital undertaking" shall have the 
meanings respectively assigned to them in clause (a), 
clause (b) and clause (c) of Explanation 1 to clause (2 3 
FB) of section 10;" (emphasis supplied) 

Perusal of the above section clearly shows that the following 
conditions are required to be fulfilled for the application of the 
provisions of section 56(2)(viib) of the Act: 

a) the company should receive in any previous year; 

b) any consideration which exceeds fair market value of  
    shares; 

c) against fresh issue of shares. 

Thus one of the primary perquisites for invoking provisions of 
section 56(2)(viib) of the Act is that the consideration against 
issuance of shares should be received in the previous year in which 
the section is sought to be invoked. It is undisputed that during the 
relevant previous year the assessee had only issue/allotted 
235667 equity shares of Rs 10 at a premium of Rs. 590/- per share 
against the share application money received in financial year 
2007-08, 2008-09, 2009-10 and 2010-11. Thus, in this case, the 
consideration was received in earlier years and no consideration 
has been received in the relevant previous year. In the years in 
which the consideration was received by the assessee, the 
provisions of section 56(2)(viib) were not applicable. The AO has 
noted in the assessment order that that as per the Company's Act, 
any amount received and held pursuant to an offer made in 
accordance with the provisions of the Act towards any subscription 
to any security including share application money or advance 
towards allocation of securities pending allotment, so long as such 
amount is appropriated only against the amount due on allotment 
of securities applied for shall be in nature of a Deposit. It is only in 
the financial year relevant to the assessment year under reference 
that the issue of shares had taken place. Hence, the cause of action 
had arisen in the relevant period under consideration. I am unable 
to concede to this reasoning of the AO. Even if the share application 
money received by the assessee in the earlier previous years is 
considered as a deposit as per the provisions of the Company Act, 
the same will not alter the situation in any manner that the 
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consideration was "received" in those years.   Moreover, neither the 
provisions of the Act nor the Companies Act, 2013 lay down any 
restrictions on the company qua the price at which fresh shares 
may be issued. In other words, a company is free to price the fresh 
issue of shares at any value. Further, share premium, by its very 
nature, is a capital receipt and is not income in its ordinary sense 
and is therefore, not eligible to tax. It is only after the amendment 
made in section 56(2) of the Act, effective from assessment year 
2013-14 onwards, that share premium is made taxable in the 
hands of the company issuing shares, subject to conditions 
specified therein. Therefore, if the conditions specified in clause 
(viib) to section 56(2) of the Act are not breached, the deeming 
fiction of the said section would not apply and the excess share 
premium could not be taxed in the hands of the issuing company. 
The fact remains that the consideration was received in the earlier 
years in which the provision of section 56(2) (viib) were not 
applicable and no consideration was received in the previous year 
2014-15 relevant for AY 2015-16 during which the provisions of 
section 56(2)(viib) were applicable. Thus the addition made by the 
AO is deleted. Since the addition has been deleted on the ground 
that the provisions of section 56(2)(viib) were not applicable to the 
allotment of shares by the assessee in the relevant previous year, 
the issue of valuation of these share as per Rule 11(U) (b) is not 
being adjudicated upon. The ground of appeal no 2 is allowed.” 

 

5. Aggr ieved by  the  same,  the  Revenue has come up in  

appeal  be fore  us ra is ing the  fo l lowing grounds :  

(i)  Whether in the facts and circumstances of the case and in 
law, the Ld.CIT(A)'s order is not perverse having erred in 
allowing the appeal of the assessee without appreciating the 
facts of the case ? 
 

(ii) Whether on the facts and in the circumstances of the 
case and in law, the Ld. CIT(A) was right in holding that the 
addition under section 56(2)(viib) can be made only if the share 
premium is received during the year, whereas the section 
56(2)(viib) only refers to issuance of shares stating "if a 
company in which public is not substantially interested, issues 
shares at premium to any person being a resident". 

(iii) Whether on the facts and circumstances of the case, the 
Ld. CIT(A) has not erred in law and fact in deleting the addition 
made on account of excess premium received on issuance of 
shares without appreciating the fact that shares have been 
issued at excessive premium in terms of section 56(2)(viib) of  
the Act read with Rule 11UA during the F.Y. 2014-15 and cause 
of action has arisen in this financial year and not in year of 
receipt of share application money. 
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(iv) Whether on the facts and in the circumstances of the 
case, the Ld CIT(A) has not erred in law and fact in holding that 
cause of action had arisen in year of receipt of share 
application money when as per Company's Act any amount 
received and held pursuant to an offer made towards any 
subscription to any security including share application money 
or advance towards allocation of securities pending allotment is 
in the nature of a deposit and issue of shares was in this FY. 

(v) Whether in the facts and circumstances of the case and 
in law, the Ld.CIT(A) was right in holding that consideration 
was received in the earlier years in which the provisions of 
section 56(2)(viib) were not applicable, when the provision of 
Section 56(2)(viib) speaks explicitly only of Issue of Shares and 
provides the method for determining share premium as prescribed 
under Rule 11UA and does refer to share application money which 
was received in earlier years. 

 (vi) Whether in the facts and circumstances of the case and in 
law, the Ld.CYT(A) has violated the basic principle of interpretation of 
Statutes which requires that the language of the statute be given its 
plain and unambiguous meaning-Absoluta ntantia expositore non 
indigent - plain words need no exposition and when section refers to 
issue of shares it cannot be interpreted to refer to receipt of share 
application money. 

(vii) It is prayed that the order of Ld. CIT(A) be set aside and that 
of the Assessing officer may be restored. 

(viii) The appellant craves leave to add or amend any grounds of 
appeal before the appeal is heard or is disposed off. 

 

6. Before  us,  the  Revenue has chal lenged  the  order  o f  the  

ld.  CIT(A )  contending  that  a  pla in  reading  of  the  Sect ion 

a longwith the  Rules  reveals that  the  t r igger  for  the  

appl icab i l i ty  o f   Sect ion  56(2 ) (v i ib )  o f  the  Act  is  the  point  o f  

t ime  o f  issue  o f  shares and not  the  rece ipt  o f  considerat ion 

for  the  same.   The  ld .  DR po inted out  that  the  Sect ion 

prescr ibes  that  on the  date  o f  issue  o f  shares,  the  Fair  

Market  Va lue  of  the  shares is  to  be  determined and compared  

with  the  actual  premium rece ived and i f  the  premium is in  
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excess  o f  the  Fa ir  Market  Value ,  then the  addi t ion  i s  to  be  

made  under  the  Sect ion.   He  further  drew our at tent ion to  

the  ru les  prescr ibed  under  the  Income  Tax Rules,  1962 for  

the  determinat ion  o f  the  Fa ir  Marke t  Value  of  the  shares  

under  the  Sec t ion  i .e .  Rule  11(U) (a )  on the  va luat ion date  i .e .  

the  date  o f  i ssue of  shares .   He further  contended that  i f  the  

content ion o f  the  assessee  that  the  Sect ion is  t r i ggered on 

the  rece ip t  o f  cons iderat ion for  issue o f  shares ,  i s  accepted,  

i t  wou ld  lead to  absurd  resul ts .   The  ld .  counse l  pointed  out  

that  in  such c i rcumstances  for  the  appl icabi l i ty  o f  the  

Sect ion,  the  issue  o f  shares  and the  rece ipt  o f  cons iderat ion 

both would  have  to  take  p lace  in the  same previous year .   He  

po inted out that  i f  the  share  appl icat ion  money is  rece ived in  

one  year  but  the  shares  are  not  i ssued in  that  year,  no 

addi t ion  can be  made  s ince  the  Fa ir  Marke t  Va lue  cannot be  

de termined and the  Fair  Marke t  Value  i s  the  basis  o f  

comparison.   He  further  contended that  i f  the  share  

appl icat ion money i s  rece ived in several  prev ious  years,  then 

the  quest ion ar ises  as  to  in  which year  the  addit ion is  to  be  

made .   He contended that  the  on ly  reasonable  in terpretat ion,  

there fore ,  is  that  the  Sec t ion  i s  tr iggered  on the  issue of  

shares  and not  on the  rece ipt  o f  considerat ion for  the  same.   

He  further  contended that  even as  per  the  Companies  Act ,  

any amount  rece ived as  share  appl icat ion  money pending  
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a l lotment  i s  not  in  the  nature  of  considerat ion  for  the  issue  

o f  shares but  is  t reated  as  a  depos i t  and i t  is  only on  the  

actual  a l l otment o f  shares  that  the  sa id amount changes  i ts  

characte r and is  treated as  cons iderat ion for  the  issue of  

shares .   The  ld .  DR in  support  o f  h is  content ion,  re l ied  on 

the  fo l lowing dec is ions :  

 (i) India Today Online Pvt. Ltd. ITA No 6453 /5454/De/2018 

 (ii) M/s Cimex Land and Housing pvt. Ltd. ITA No 5933/Del/2018 
 

7. A brie f  synops is o f  the  arguments  made by  the  ld.  DR 

were  f i l ed be fore us which are  reproduced hereunder :  

1. The main issue is with regard to the applicability of section 56(2)(viib) 

given the fact that the share premium was not received in the year under 

consideration i.e F.Y 2014-15 but instead the share application money 

was received in F.Y 2007-08, 2008-09, 2009-10 and 2010-11. 

2. It is the stand of the department that the trigger for the operation of 

the section is not the receipt of the share application money but infact the 

date of issue of shares. The section prescribes that on the date of the 

issue of the shares the fair market value of the shares is to be 

determined and then the value is to be compared with the share 

premium received and if the share premium is in excess of the fmv, then 

addition is to be made under the section. 

3. Explanation to section 56(2)(viib) clarifies how the fair market value is 

to be computed either on the bases of Rule 11U or based on the value of 

the assets of the company on the date of the issue of the shares, 

whichever is higher. Rule 11U defines balance sheet as that drawn up 

on the valuation date. Rule 11 UA prescribes the mode of determining 

fmv with reference to the valuation date. Necessarily this points to the 

fact that the fmv that is the point of reference is the one calculated on the 

valuation date i.e. the date of the issue of the shares. Hence the 

applicability of the section hinges on the date of the issue of shares 

regardless of when the share application money was received. 

4. The assessees argument that since the share application money was 

not received in the year under consideration, and because it was 

received prior to the coming into effect of section 56(2(viib) hence, the 
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provision of section cannot have retrospective application is based on a 

complete misunderstanding of the provision, for the following reasons. 

(i) Since the crucial trigger is the issue of shares which took 

place after the section was introduced, the question of 

retrospective operation of the section does not arise. 

(ii) According to the assesse, the point of reference is the receipt 

of the share application money. If we take this logic to its ultimate 

conclusion, this would mean that the section can be operative in 

only those cases where the share application money is received 

in the relevant previous year AND the issue of shares is also in 

the same previous year (determination of fmv). If share 

application money is received in a year but the shares are not 

issued in that year then, according to the assessee, no 

addition can be made as fmv has not been determined and 

calculation of fmv we know is the basis of comparison. Obviously 

it cannot be the intention of the legislature to make 

the section so limited in its operation to render it practically 

redundant. 

(iii) Furthermore, what would happen if the share application 

money is received in several previous years as in the present 

case? Since according to the assessee it is the receipt in the 

relevant previous year which is the basis of addition, then in 

which year can the addition be made, if at all? On the contrary it 

would only be reasonable to say that since in those assessment 

years when the share application money was received the shares 

were not allotted, therefore the share premiums could not have 

been examined by the Assessing Officer u/s 56(2)(viib) of the Act. 

5. According to the companies Act, any amount received as share 

application money pending allotment is in the nature of a deposit. It is 

only on the actual issue of shares that the situation changes and hence 

the cause of action is the actual issue of shares. (This is discussed at 

page 3 of the Assessment order) 

 

Ld.  Counse l  for  the  Assessee on  the  hand made  several  

arguments  in  support  o f  i ts  content ion that  the  cr i t i ca l  word 

for  invok ing  the  sect ion was “rece ip t”  o f  cons iderat ion  for  

i ssue  o f  shares  and the  sect ion  according ly  was to  be  

invoked in  the  year  when amounts  were  rece ived aga inst  the  
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shares .  Br ie f ly  put  the  l ine  of  arguments  o f  the  Ld.  Counse l  

for  the  assessee  in  this  regard  was as  under:   

a-  That the   sec t ion  was spec i f ical ly  inser ted to  tax   
rece ip ts  wh ich o therwise  were   capi ta l  in  nature  and 

theref ore   i f  the cond it ions there in  were  no t   breached ,  
the  sec t ion  would no t apply .   

b -   That as per  the  reading of  sec t ion 56(2 ) ( v i ib )  the  pr imary 
pre  requ is i te  f or  invoking the  sec t ion  was “rece ipt”  of  
considerat ion  against issue  of  shares in  the  prev ious  
year  in  which  the  sec t ion  is  sought to  be  invoked .   

c -   That even  as  per  the  Rules spec i f ied  f or  de termin ing  the  
Fai r  Marke t Value (FMV)  of  shares issued  f o r  de termin ing  
the  excess rece ipt  on  issue  of  shares,  i .e ;  Rule  11U & 
11UA of  the  Rules,  the  va luat ion  date  f or  va lu ing  the  
shares has  been s ta ted  to  be  the  date  on  which  the  
considerat ion  “  is  rece ived”.  

d -  That accord ing ly s ince  the  assessee  had rece ived amount  
against  the  shares in  preced ing  years and  noth ing  had 
been rece ived  in  the  impugned years the  sec t ion  could  
not  be  invoked  in  the  impugned assessment year .   

e -  That hav ing regard to  the  f ac ts  tha t the  share  
appl icat ion  money was rece ived in  preceding  years  when  
the  prov is ions of  sec t ion  56(2) (v i ib )  was  not  even  on the  
s ta tu te , the  appl i ca t ion  of  the  sa id  sec t ion in  the  year  
under  considerat ion was c lear ly  impermiss ib le  in  law.  
That the  use  of  the  expression” in  any  prev ious year”  
f o l lowed by the  expression “of  considerat ion”  ref ers  to  
the  year  in  which  the  considera tion is  rece ived  by the  
company and  canno t be  taken to  mean any prev ious year  
o ther  than  the  year  of  the rece ipt  o f  the considera tion .   

f -  That the  word rece ipt means to  be  g iven or  presented 
wi th  or  pa id  someth ing  and  refe rs  to  the  f irs t  occasion 
when the  rec ip ien t ge ts  the  money under  h is  own  
contro l .  Re l iance  was p laced on  the  dec is ion  of  the  
Hon 'b le  Apex  Cour t  in  the  case  of  Keshav  M i l l s  L td .  Vs.  
C IT  [1953 ]  23 ITR 230 in  th is  regard.   

Ld.  Counse l  for  the  assessee fur ther  re l ied on the  

fo l lowing dec is ions o f  the  ITAT in  support  o f  the  i ts  

content ion  that  the  prov is ions of  sect ion 56 (2 ) (v i ib )  o f  the  

Act  invoked on ly in  the  year o f  rece ipt  o f  cons iderat ion.   
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i .  M/s Luxmi  Foodgra ins Pv t .  Ltd .  Vs.  ITO in  ITA No.  
316/Chd/2019 order  d t .  07/11/2019 (Chd Tr ib )  

 

ii.  ACIT vs .  M/s Diach Chemicals & Pigments Pvt. Ltd in ITA 
No. 546/Kol/2017 order dt. 19/06/2019 (Kol Trib) 

 

g )That  any other  inte rpretat ion  would lead  to  absurd 

resu lt  in  as  much as  i t  would be  a scenar io  more ev i l  than 

a  re t rospect ive appl icat ion o f  sect ion.  Since in case of 

retrospectively, application of section inserted subsequently is 

applied to a transaction effected in earlier years. However in 

the present case the  transaction took place in an earlier year 

and the law enacted subsequently is sought to be applied that 

too in later years to an earlier transaction. That the same was 

patently erroneous and contrary to all canons of 

interpretation. 

8 .  We  have  heard both  the  part ies ,  care fu l ly  gone  through 

the  orders   o f  the  author i t ie s  be low as  wel l  as  the  documents  

and case  laws referred  to  be fore  us .   

The  issue be fore  us  re lates  to  the  in terpretat ion o f  the  

prov is ions  o f  Sect ion 56(2 ) (v i ib )  o f  the  Ac t  which t reats  as  

income the  amount of   excess  considerat ion rece ived on  i ssue  

o f  shares ,     in excess  o f  the  Fa ir  Market  Value  of  shares.   

The  controversy is  re lat ing  to  the  po int  o f  t ime o f  tr igger  o f  

the  Sec t ion ,  whether  on the  rece ip t  o f  amounts  re lat ing  to  

the  shares  pr ior  to  be ing  issued,  i .e  on rece ipt  o f  share  
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appl icat ion money or  on  the  issue  o f  shares ,  in the  backdrop 

o f  the  facts  o f  the  case  that  the assessee  had rece ived   share  

appl icat ion money  in  preceding years  i .e  A .Y  2007-08 to  A.Y 

2010-11 aga inst  which  i t  a l l ot ted  2,35,667 shares  in  the  

impugned year  o f  face  va lue  Rs.10  at  premium o f  Rs .590/-

.Admittedly the  amounts  rece ived  in ear l ier  years  had been 

re f lected as  share  appl i cat ion  money pending a l lotment and 

when  shares were  a l lot ted/issued against  them in  the  

impugned year  the  sa id  amounts  were  t reated as  share  

capi ta l  and the  premium thereon,  in  excess  o f  i ts  face  value ,  

recogn ized  .  Whi le  the  Ld.  Counse l  for  the  assessee  has  

inte rpre ted the  prov is ions of  the  sect ion to  be  s tat ing  that  

the  sect ion is  invoked on  the  rece ipt  o f  amounts  re lat ing  to  

the  shares ,  which in  the  present case  i s  the  preceding  years  

, the  Revenue has of fered a contrary  inte rpretat ion  that  the  

sect ion is  invoked on issue of  shares.  Both the  part ies have  

a lso  re fe rred  to  the  Rules  prov id ing  the  mechanism for  

de termin ing the  Fai r  Marke t  Value  o f  the  shares,  i .e  Rule  

11U and 11UA o f  the  Income Tax Rules ,1962 (  here ina f ter  

re fe rred  to  as”  Ru les ”) , to  s trengthen the ir  arguments .       

To  ad judicate  the  issue,  there fore  i t  is  there fore  re levant to  

reproduce Sect ion  56(2) (v i ib )  and  Rule  11U and 11UA o f  the  

Rules  ,  prescr ibed for determin ing  the  Fair  Market  Va lue  of  

the  shares   
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 S e c t i o n  5 6 ( 2 ) :  In particular, and without prejudice to the generality of the 

provisions of sub-section (1), the following incomes, shall be chargeable to income-tax under the 

head “Income from other sources”, namely …… 

. 

. 

(viib) where a company, not being a company in which the public are substantially interested, 

receives, in any previous year, from any person being a resident, any consideration for issue of 

shares that exceeds the face value of such shares, the aggregate consideration received for such 

shares as exceeds the fair market value of the shares: 

 

Provided that this clause shall not apply where the consideration for issue of shares is received— 

(i) by a venture capital undertaking from a venture capital company or a venture capital fund; or 

 

(ii) by a company from a class or classes of persons as may be notified by the Central Government 

in this behalf. 

 

Explanation.—For the purposes of this clause,— 

(a) the fair market value of the shares shall be the value— 

(i) as may be determined in accordance with such method as may be prescribed
16

; or 

(ii) as may be substantiated by the company to the satisfaction of the Assessing Officer, based on 

the value, on the date of issue of shares, of its assets, including intangible assets being goodwill, 

know-how, patents, copyrights, trademarks, licences, franchises or any other business or 

commercial rights of similar nature, 

whichever is higher; 

 

(b) “venture capital company”, “venture capital fund” and “venture capital undertaking” shall 

have the meanings respectively assigned to them in clause (a), clause (b) and clause (c) of 
17

[Explanation] to clause (23FB) of section 10;] 

 

 

 The  Ru les  fo r  de te rmin ing  the  Fai r  Marke t  va lue  o f  shares  

f or  the  purpose  o f  the  se ct ion  prescr ibed in  Rule  11U and  11UA 

o f  the  Income Tax  Ru le s,1962  are  reproduced he reunder  :  

 
Rule 11U 

 

11U. For the purposes of this rule and rule 11UA,— 
[(a) “accountant”,— 

(i) for the purposes of sub-rule (2) of rule 11UA, means a fellow of the Institute 
of Chartered Accountants of India within the meaning of the Chartered 
Accountants Act, 1949 (38 of 1949) who is not appointed by the company as 
an auditor under section 44AB of the Act or under section 224 of the 
Companies Act, 1956 (1 of 1956); and (ii) in any other case, shall have the 
same meaning as assigned to it in the Explanation below sub-section (2) of 
section 288 of the Act; 

(b) “balance-sheet”, in relation to any company, means,— 

(i) for the purposes of sub-rule (2) of rule 11UA, the balance-sheet of 
such company (including the notes annexed thereto and forming part of 
the accounts) as drawn up on the valuation date which has been 
audited by the auditor of the company appointed under section 224 of 
the Companies Act, 1956 (1 of 1956) and where the balance-sheet on 
the valuation date is not drawn up, the balance-sheet (including the 
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notes annexed thereto and forming part of the accounts) drawn up as 
on a date immediately preceding the valuation date which has been 
approved and adopted in the annual general meeting of the 
shareholders of the company; and 

 
(ii) in any other case, the balance-sheet of such company (including the 
notes annexed thereto and forming part of the accounts) as drawn up 
on the valuation date which has been audited by the auditor appointed 
under section 224 of the Companies Act, 1956 (1 of 1956);] 

(c) “merchant banker” means category I merchant banker registered with 
Securities and Exchange Board of India established under section 3 of the 
Securities and Exchange Board of India Act, 1992 (15 of 1992); 

 
(d) “quoted shares or securities” in relation to share or securities means a 
share or security quoted on any recognized stock exchange with regularity 
from time to time, where the quotations of such shares or securities are based 
on current transaction made in the ordinary course of business; 

 
(e) “recognized stock exchange” shall have the same meaning as assigned to it 
in clause (f) of section 25 of the Securities Contracts (Regulation) Act, 1956 (42 
of 1956);  

(f) “registered dealer” means a dealer who is registered under Central Sales 
Tax Act, 1956 or General Sales Tax Law for the time being in force in any 
State including value added tax laws;  

(g) “registered valuer” shall have the same meaning as assigned to it in 
section 34AB of the Wealth-tax Act, 1957 (27 of 1957) read with rule 8A of 
Wealth-tax Rules, 1957;  

(h) “securities” shall have the same meaning as assigned to it in clause (h) of 
section 2 of the Securities Contracts (Regulation) Act, 1956 (42 of 1956); 

 
(i) “unquoted shares and securities”, in relation to shares or securities, means 
shares and securities which is not a quoted shares or securities; 

 
(j) “valuation date” means the date on which the property or consideration, as 
the case may be, is received by the assessee.] 

 

Rule 11 UA 

11UA. [(1)] For the purposes of section 56 of the Act, the fair market value of a 
property, other than immovable property, shall be determined in the following 
manner, namely,— 

(a)   valuation of jewellery,— 

(i)   the fair market value of jewellery shall be estimated to be the price which 

such jewellery would fetch if sold in the open market on the valuation date; 

(ii)   in case the jewellery is received by the way of purchase on the valuation 

date, from a registered dealer, the invoice value of the jewellery shall be the 
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fair market value; 

(iii)   in case the jewellery is received by any other mode and the value of the 

jewellery exceeds rupees fifty thousand, then assessee may obtain the report 

of registered valuer in respect of the price it would fetch if sold in the open 

market on the valuation date; 

(b)   valuation of archaeological collections, drawings, paintings, sculptures or any work 

of art,— 

(i)   the fair market value of archaeological collections, drawings, paintings, 

sculptures or any work of art (hereinafter referred as artistic work) shall be 

estimated to be price which it would fetch if sold in the open market on the 

valuation date; 

(ii)   in case the artistic work is received by the way of purchase on the valuation 

date, from a registered dealer, the invoice value of the artistic work shall be 

the fair market value; 

(iii)   in case the artistic work is received by any other mode and the value of the 

artistic work exceeds rupees fifty thousand, then assessee may obtain the 

report of registered valuer in respect of the price it would fetch if sold in the 

open market on the valuation date; 

(c)   valuation of shares and securities,— 

(a)   the fair market value of quoted shares and securities shall be determined in 

the following manner, namely,— 

(i)   if the quoted shares and securities are received by way of 

transaction carried out through any recognized stock exchange, the 

fair market value of such shares and securities shall be the 

transaction value as recorded in such stock exchange; 

(ii)   if such quoted shares and securities are received by way of 

transaction carried out other than through any recognized stock 

exchange, the fair market value of such shares and securities shall 

be,— 

(a)   the lowest price of such shares and securities quoted on any 

recognized stock exchange on the valuation date, and 

(b)   the lowest price of such shares and securities on any 

recognized stock exchange on a date immediately 

preceding the valuation date when such shares and 

securities were traded on such stock exchange, in cases 

where on the valuation date there is no trading in such 

shares and securities on any recognized stock exchange; 

(b)   the fair market value of unquoted equity shares shall be the value, on the 

valuation date, of such unquoted equity shares as determined in the 

following manner, namely:— 

   the fair market value of unquoted equity shares =(A+B+C+D - L)× 

(PV)/(PE), where, 

   A= book value of all the assets (other than jewellery, artistic work, shares, 

securities and immovable property) in the balance-sheet as reduced by,— 
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(i)   any amount of income-tax paid, if any, less the amount of income-

tax refund claimed, if any; and 

(ii)   any amount shown as asset including the unamortised amount of 

deferred expenditure which does not represent the value of any 

asset; 

   B = the price which the jewellery and artistic work would fetch if sold in the 

open market on the basis of the valuation report obtained from a registered 

valuer; 

   C = fair market value of shares and securities as determined in the manner 

provided in this rule; 

   D = the value adopted or assessed or assessable by any authority of the 

Government for the purpose of payment of stamp duty in respect of the 

immovable property; 

   L= book value of liabilities shown in the balance sheet, but not including the 

following amounts, namely:— 

(i)   the paid-up capital in respect of equity shares; 

(ii)   the amount set apart for payment of dividends on preference shares 

and equity shares where such dividends have not been declared 

before the date of transfer at a general body meeting of the 

company; 

(iii)   reserves and surplus, by whatever name called, even if the resulting 

figure is negative, other than those set apart towards depreciation; 

(iv)   any amount representing provision for taxation, other than amount 

of income-tax paid, if any, less the amount of income-tax claimed as 

refund, if any, to the extent of the excess over the tax payable with 

reference to the book profits in accordance with the law applicable 

thereto; 

(v)   any amount representing provisions made for meeting liabilities, 

other than ascertained liabilities; 

(vi)   any amount representing contingent liabilities other than arrears of 

dividends payable in respect of cumulative preference shares; 

   PV= the paid up value of such equity shares; 

   PE = total amount of paid up equity share capital as shown in the balance-

sheet; 

(c)   the fair market value of unquoted shares and securities other than equity shares in a 

company which are not listed in any recognized stock exchange shall be estimated to 

be price it would fetch if sold in the open market on the valuation date and the 

assessee may obtain a report from a merchant banker or an accountant in respect of 

which such valuation. 

(2) Notwithstanding anything contained in sub-clause (b) of clause (c) of sub-rule (1), the 

fair market value of unquoted equity shares for the purposes of sub-clause (i) of clause (a) 

of Explanation to clause (viib) of sub-section (2) of section 56 shall be the value, on the 

valuation date, of such unquoted equity shares as determined in the following manner under 

clause (a) or clause (b), at the option of the assessee, namely:— 
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(a) the fair market value of unquoted equity shares 

= 

(A–L) 
× (PV), 

(PE) 

  where,   

  A = book value of the assets in the balance-sheet as reduced by any amount of tax paid 

as deduction or collection at source or as advance tax payment as reduced by the 

amount of tax claimed as refund under the Income-tax Act and any amount shown 

in the balance-sheet as asset including the unamortised amount of deferred 

expenditure which does not represent the value of any asset; 

  L = book value of liabilities shown in the balance-sheet, but not including the following 

amounts, namely:— 

(i)   the paid-up capital in respect of equity shares; 

(ii)   the amount set apart for payment of dividends on preference shares and 

equity shares where such dividends have not been declared before the date of 

transfer at a general body meeting of the company; 

(iii)   reserves and surplus, by whatever name called, even if the resulting figure is 

negative, other than those set apart towards depreciation; 

(iv)   any amount representing provision for taxation, other than amount of tax 

paid as deduction or collection at source or as advance tax payment as 

reduced by the amount of tax claimed as refund under the Income-tax Act, to 

the extent of the excess over the tax payable with reference to the book 

profits in accordance with the law applicable thereto; 

(v)   any amount representing provisions made for meeting liabilities, other than 

ascertained liabilities; 

(vi)   any amount representing contingent liabilities other than arrears of 

dividends payable in respect of cumulative preference shares; 

  PE = total amount of paid up equity share capital as shown in the balance-sheet; 

  PV = the paid up value of such equity shares; or 

(b)   the fair market value of the unquoted equity shares determined by a merchant banker 

or an accountant as per the Discounted Free Cash Flow method.  
 

9. A bare  reading  o f  the  Sect ion 56 (2) (v i ib )  ,  revea ls  that   

what  i s  sought  to  be  sub jected  to  tax  under  i t  is  the  excess  

consideration received  during the year for  issue of 

shares  (emphasis  suppl ied by  us ) ,over  and above  the  fa i r  

market  value  of  shares .  A l l  the   h ighl ighted words,which 

have  been used  in  the  sec t ion ,   have  to  be  read  together  and 

not  in  iso la t ion .  What is  necessary  there fore  and pr imary for  
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invoking  the  sect ion in a part icular  assessment  year   is  there  

be ing rece ipt  dur ing  the  year ,  o f/ in the  nature  of  

cons iderat ion  for  the  issue o f  shares.   

Cons iderat ion,  as  is  common knowledge  is  the pr ice  that  a  

promisee  in  a  contract  agrees  to  pay  to  a  promisor .  I t  i s  the  

bene f i t  that  each party gets f rom a  contrac tual  dea l .  

There fore  considerat ion ar ises only  on  enter ing  into  a  

contract .  To  understand when cons iderat ion ar ises  in  a 

contract  invo lv ing  issue  of  shares,  i t  is  necessary  to  

unders tand the  procedure  for  issue of  shares.  As  is  ev ident  

f rom the  assessment  order ,  page  12, the  AO had noted  that  

o f fer  le t ters  had been rece ived f rom part ies  in  preceding  

years  ,apply ing  for  shares  in  the  assessee  company of  face  

va lue  Rs.  10/-  at  premium of  Rs .90/-.  Conf i rmat ions of  the  

concerned part ies   s tat ing  so  is  reproduced at  page  13-15 o f  

the  assessment order .  In  the  impugned year  the  assessee   

i ssued shares aga inst  these  o f fers/appl i cat ion at  a   premium 

o f  Rs.590/-  .Thus  i t  appears that  though the  in i t ia l  o f fe r  for  

subscr ip t ion  in  shares  by  the  investors was  at  a  premium of  

Rs .90/- i t  was ul t imate ly  agreed at  premium of  Rs .590/-  and 

shares  issued in  response  to  the  of fer  according ly  by  the  

assessee  company.  I t  is  a t  this  po int  o f  t ime ,  when the   o f fer  

o f  the  subscr ibers is  accepted by  the  company by  way o f  

a l l ot t ing   shares  to  them,  that  the  contract  for  issue   o f  
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shares  i s  entered  into,  and the  pr ice  promised  to  be  paid 

under the  contract  by  the  inves tor  is  the  considerat ion for  

i ssue  of  shares by  the  company.  I t  is  a t  th is  juncture ,  when 

the  contract  is  entered,  that  cons iderat ion ar ises.  Pr ior  to  i t  

any amount  pa id  cannot  be  termed as  cons iderat ion.  Al l/Any 

amount  paid unt i l  then  is  only in  the  nature  of  a  

deposi t/secur i ty  a longwith  the  proposal  for  subscr ib ing to  

the  shares  o f  the  company.  This  deposi t ,  on be ing  adjusted 

against  the  pr ice  o f  the  shares  when issued,  changes  i ts  

characte r and becomes considerat ion for  the  i ssue  o f  shares  

and at  this  po int   ,cons iderat ion  can be  said to  be  “rece ived”  

against  issue of  shares .  

 In  short ,  on  the  issue  or  al lotment  of  shares  by  a  company 

when cons iderat ion ar ises ,  a l l  depos its  or  share  appl icat ion 

money  rece ived  earl ie r  take  the  co lour  of  cons ide rat ion and 

th is  conversion  is  to  be  treated as    rece ip t  o f  cons iderat ion 

on the  issue of  shares .  I t  i s  a t  th is  point  that  a l l  the  

condi t ions  of  sect ion 56(2 ) (v i ib )  can be  said  to  be  fu l f i l led  so 

as  to  invoke the  same.  Thus the t r igger  for  invok ing  sec t ion 

56(2 ) (v i ib)  o f  the  Act  is  the  issue of  shares .    

This  i s  fur ther evident  from the  exp lanat ion(a )  to  Sec t ion 

56(2 ) (v i ib)  ,  which  exp la ins  the  term Fair  Market  Value ,  f or  

de termin ing the  excess  cons iderat ion  rece ived over  and above  

i t ,  which is  subjected to  tax  under the  sect ion.  The  
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explanat ion  states  the  FMV of  the  shares  to  be  the  value  

de termined as  per  method prescribed(sub clause ( i )  or   the  

va lue  substant iated  by  the  company to  the  sat i s fac t ion  of  the  

AO based  on  the  va lue  on  the  date  o f  “ issue of  shares ”  o f  i ts  

asse ts  includ ing  intangible  assets,  goodwi l l ,  know-how,  

patent ,  copy r ight ,  t rade  mark ,  f ranch ise  or  o the r  bus iness  

or  commerc ia l  r ights  o f  s imi lar  nature .   

Thus  as  per  c lause  ( i i )  o f  the  explanat ion to  the  sec t ion,  the  

FMV   o f  the  shares,  is  the  value   on the  date  o f  i ssue of  

shares .  There fore   the  sect ion  can be  t r iggered or  invoked 

only  in the  year  o f  issue  of  shares  .    

The  Rules  prescr ibed  for  de termining  the  Fair  Market  Value  

o f  the  shares  a lso  makes sense  and are  workab le  on ly  on 

apply ing  th is  inte rpretat ion  .The  Rules  prescr ibed are  Rule  

11U and 11UA ,both of  wh ich are  reproduced above .  Rule  

11UA(2)  spec i f ica l ly  deals  wi th the  va luat ion of  fa i r  market  

va lue  o f   unquoted  shares  for  the  purposes  o f  sect ion 

56(2 ) (v i ib)  o f  the  Act ,  which i s  re levant  for  the  present  case .  

The  sa id Rule  speaks of  the  Fa ir  Market  Va lue  o f  the  shares  

as  be ing  the  va lue  determined in  the  manner  prescr ibed 

there in on  the  valuation date  (emphasis  suppl ied  by  us ) .  

Valuation date in  turn  has been de f ined in  Rule  11U ( j )  as  

the  date  on which  the  cons iderat ion i s  rece ived.  
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11.  On interpret ing  the  term considerat ion rece ived as  be ing  

a t  the  t ime  o f  issue of  shares as he ld by  us above ,  the   

va luat ion  date  for  determin ing  FMV is  the  date  o f  issue  o f  

shares .  Thus   a  comparison  of  the  fa ir  market  value  o f  

shares  and the  cons iderat ion rece ived ,  both  re la t ing to  the  

i ssue  o f  shares  i s  made   and the  surplus  i f  any is  subjected 

to  tax.  This  is  a  reasonably  sound and log ical  interpre tat ion  

s ince  the  sect ion,  subjec ts  to  tax  the  excess  cons iderat ion 

rece ived   by  over  pr ic ing  the  va lue  o f  shares  issued.  

Overpr ic ing or  excess  cons iderat ion can  be  dete rmined when 

the  actua l  pr ice  and the  market  pr ice  re lat ing to  issue  of  

shares  is  compared.  I f  the  tr igger  for  the  invocat ion of  the  

sect ion  i s  in  the year  o f  rece ipt  o f  amounts  re lat ing  to  shares  

prior  to  the ir  being  i ssued,  the  excess  cons iderat ion rece ived 

above  the  FMV o f  shares  cannot be  determined because,  

s ince  the  shares have  not  been issued,  there  cannot  be  FMV 

o f  anyth ing which  is  not  even in  ex is tence .  

  

12.  We,  there fore ,  agree  w ith  the  content ion of  the  ld.  DR 

that  the  prov is ions of  Sect ion  56(2) (v i ib )  are  tr iggered  in  the  

year  the  shares are  issued.  

13.  The  arguments o f  the  Ld.  Counse l  for  the  assessee  are  

a l l  based  on lay ing  emphasis  so le ly  on the  word”  rece ived”  

used in the  sect ion ,which hold  no  ground since  as we have  
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he ld  above  the  words used in the  sect ion are  not  to  be  read 

in  i so la t ion  and the  correct  inte rpretat ion l ies in the  

meaning of  the phrase  “considerat ion rece ived on issue  o f  

shares ” ,  which  we  have  he ld re lates to  the  year  o f  issue  o f  

shares  and not  be fore .  

As  for  the  re l iance  p laced by  the  ld .  CIT(A )  on  the  dec is ion  of  

the  Ko lkata Bench o f  the  ITAT in  the  case  of  Diach Chemicals  

and Pigments (supra) ,we f ind  that  the  same i s  d is t inguishable  

on fac ts  s ince  in  the  facts  o f  the  said case  the  shares  were  

found to  have  been app l ied  for  in  ear l ier  year  as  per  terms 

and condi t ions  se tt led in  that  year  and according ly i t  was 

he ld  that  the  prov is ions  of  sect ion 56 (2 ) (v i ib )  were  invoked in  

that  year   and not  in  the  year  o f  a l lotment  o f  shares . In  the  

case  be fore  us  the  terms and condi t ions of  i ssue  o f  shares  

were  not  sett led in  the  year  o f  appl icat ion  for  shares   but  on 

the  contrary  in  the  year o f  a l lotment  s ince  whi le  the  

appl icat ion had been made  at  a  premium o f  Rs.90/-  the  

shares  were  a l lo t ted in  the  impugned year  at  a  premium of  

Rs .590/- .  The  sa id decis ion  there fore  is  o f  no  assistance  to  

the  assessee .  

The  decis ion o f  the  ITAT Chandigarh  Bench in the  case  of  

Luxmi Foodgrains (supra )  is  a lso  d is t inguishable  on facts  

s ince  in  that  case  the   d ispute  about  the  invocat ion of  

sect ion 56 (2 ) (v i ib )  arose  on account of  the  fact  that  the  



ITA -1379/CHD/2018 

A.Y. 2015-16 

Page 25 of 26 

 

considerat ion  rece ived by  way o f  cheques had not  been 

enchased by  the  assessee  at  a l l  and there fore  he  d isputed 

the  app l icabi l i ty  o f  the  sect ion  on the  g round o f  rece ip t  o f  

cons iderat ion .There  was no  d ispute  about cons iderat ion 

hav ing  ari sen in  that  case  ,which dist inguishes  i t  f rom the  

present  case .   

 Thus,  read ing  the  prov is ions  of  the  Sect ion and the  Ru les  

prescr ibed  for  determining  the  Fa ir  Market  Va lue  of  shares,  

what  i s  arr ived i s  that  the  prov is ions o f  Sect ion 56 (2 ) (v i ib )  

are  t r i ggered in  the  year  o f  issue/a l lotment  o f  shares .   

In  the  present  case ,  s ince  the shares  were  issued in  the  

impugned year ,  the  provis ions of  Sect ion ,  we  ho ld,  have  been 

r ight ly  app l ied  by  the  AO in the  impugned year  and the  order  

o f  the  AO to that  extent  is  uphe ld .  

Further  s ince  the  Ld.CIT(A )  a l lowed the  assesses  appeal  on 

th is  ground a lone  and did  not  there fore  ad judicate  the  i ssue  

o f  determinat ion o f  Fai r  Market  Va lue  of  the  shares  issued,  

the  CIT(A )  is  d irected to  adjud icate  this  aspect .  

14.  In the  resul t ,  appeal  o f  the  Revenue is  a l l owed. 

Order could not be pronounced earlier due to non-

functioning of the Bench on account of curfew / lockdown in the 

wake of Covid-19 Pandemic.  

 Order pronounced on 30 t h  June ,2020. 
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Sd/-        Sd/- 
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